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IMPORTANT NOTICE

This form (the “Standard Form”) has been prepared for the European High Yield Association, an affiliate of SIFMA, in connection with offerings of high yield debt securities.  Whilst every care has been taken in the preparation of this Standard Form, no representation or warranty is given by the EHYA or SIFMA:

· as to the suitability of the Standard Form for any particular transaction;

· that the Standard Form will cover any particular eventuality;

· as to the accuracy or completeness of the contents of this Standard Form.

In particular, uses of the Standard Form should satisfy themselves as to the taxation, regulatory and accounting implications of its use and that the Standard Form is appropriate to the terms of the commercial transaction.

Neither the EHYA or SIFMA is liable for any losses suffered by any person as a result of any contract made on the terms of this Standard Form or which may arise from the presence of any errors or omissions in this Standard Form and no proceedings shall be taken by any person in relation to such losses.

FORM DUE DILIGENCE REQUEST LIST

To:
[Issuer and, if applicable, the Guarantors]
Re:  [Issuer] Proposed 144A Offering of Notes

In connection with the above-referenced offering, the following materials should, as soon as practicable, be supplied (to the extent practicable) or made available to [Initial Purchaser’s law firm], counsel for [Initial Purchaser] (the “Initial Purchaser”). 

Unless otherwise indicated, with respect to each item in the attached preliminary document request list, documents are requested for the Issuer [, the Guarantor(s)]
 and, as applicable, each of [its/their] material or significant subsidiaries (each, a “significant subsidiary”).  Pending further discussion and identification of subsidiaries that are material or significant, “significant subsidiaries” should include each subsidiary of the Issuer [and the Guarantor(s), as applicable,] for which the assets, revenues or net income of the subsidiary exceed 5% of that of the Issuer [or the Guarantor(s), as applicable,] on a consolidated basis since the commencement of operations.  

A number of additional items on the attached preliminary document request list call for information or documents that are “material” or “significant”.  If you have any doubt as to a document’s materiality or significance, please consult with your counsel.  We will work with you and your counsel to determine which documents and information should be made available for review. 

To respond to the items requested on our preliminary document request list, you may wish to either provide us with copies of the documents or establish a due diligence room where we can review the documents and make selected copies in a manner that is minimally disruptive to the Issuer’s operations.  We suggest that documents be placed in folders corresponding to the numbering system of the preliminary document request list.  If no documents exist in response to an item on the request list, then please so indicate.

Please note that the attached is a preliminary request.  We may identify additional documents and information that we may wish to review in the course of our review and participation in drafting sessions. It is anticipated that we will deliver legal opinions and letters dated as of the closing based in part on our due diligence review. Accordingly, we will also be requesting updates of certain information and certain documents generated after our initial due diligence review and we ask your understanding as we engage in this process.  However, as we do not wish our efforts to be more burdensome upon the Issuer than is necessary, we ask that you discuss with us and your counsel any items on this list that do not apply to the Issuer or any significant subsidiary.
Unless otherwise indicated, requested documents should be provided for [___ full calendar years] prior to the date of this request to the present.

1. Corporate Organization

1.1 Corporate organizational chart showing subsidiaries and affiliated entities and showing or listing other equity investments (excluding ordinary course portfolio investments)

1.2 Charter or other organizational documents and any amendments

1.3 By-laws and any amendments thereto
1.4 Minutes of meetings and written resolutions of Board of Directors and Board committees, if any (Audit, Compensation, Executive, Finance, Nominating/Corporate Governance, etc.) 

1.5 Minutes of meetings and written resolutions of shareholders

1.6 Form of share certificate, warrants, bonds and other outstanding securities

1.7 Any agreement restricting the sale, transfer or other disposition of capital stock of each of the Issuer and its material direct and indirect subsidiaries

1.8 List of shareholders (common and preferred) and the number and type of shares held

1.9 Any shareholder agreements (including voting agreements, demand or piggyback registration rights, restrictions on resale, etc.)
1.10 List of outstanding options to purchase stock, warrants, convertible or exchangeable securities, rights plans and other non-debt securities issued, and the holders, the grant date and the exercise or conversion price for each, and copies of agreements for each

1.11 Annual, interim and other reports and material communications with shareholders, including proxy materials

1.12 Offering circulars, private placement memoranda, prospectuses and any other disclosure or marketing documents (e.g., investor or “road show” presentations) relating to an offering of securities or any capital increase on a private or public basis
1.13 Description of the internal policies on gifts, charity contributions, etc.
2. Regulatory Matters

2.1 Any governmental permits, business licenses, registrations, concessions, exemptions, authorizations or regulatory approvals authorizing the establishment of or required for the conduct of the business, including all written governmental approvals regarding tax or other preferential treatment 

2.2 List of principal regulatory schemes to which the Issuer and its subsidiaries are subject and discussion of any licensing concerns or potential restrictions expressed or considered by any governmental authority including any prohibitions on engaging in business in any jurisdiction

2.3 Documents, including correspondence and filings, relating to current relationships with any governmental or regulatory authorities, both foreign and domestic (including any reports, filings and correspondence with any stock exchange), including information regarding any regulatory violations
2.4 All information regarding any suspension of operations enforced by any regulatory or local authority 

2.5 Copies of all material contracts or arrangements with any government or quasi-government bodies, including any public aid obtained by the Issuer or significant subsidiary (government subsidies, tax exemptions, grants or other similar assistance) and material contracts subject to relevant public procurement laws, and any material correspondence relating to such contracts or arrangements
3. Indebtedness, Capital Leases and other Financing Arrangements

3.1 All indentures, credit agreements, debt instruments, operating leases, finance leases, sale-leaseback agreements, deferred purchase price agreements, guarantees, keepwell letters, reimbursement agreements for letters of credit and related documentation for the Issuer, each subsidiary and any partnership in which they hold interest

3.2 A schedule of all material borrowings and indebtedness
3.3 Letters or agreements confirming lines of credit (please indicate total amount available and amount drawn to date)

3.4 All agreements or documentation relating to swaps, options, foreign exchange contracts or other derivatives, hedges and similar transactions 

3.5 All documents evidencing security over assets including relevant documents related to liens, pledges, encumbrances, claims, options, restrictions on transfer of and pre-emption rights attached to shares of the Issuer and significant subsidiaries
3.6 Any agreements (other than those described above) that restrict additional indebtedness or the sale, lease or transfer (by dividend or otherwise) of the assets or the shares of the Issuer or the significant subsidiaries

3.7 Schedules, reports or other computations as to compliance with covenants in any existing financing arrangements

3.8 All presentations given to venture capital funds or other potential equity investors

3.9 All presentations given to creditors in connection with obtaining credit or prepared for potential lenders in connection with a proposed financing

3.10 All documents relating to debt between the Issuer or any subsidiary of the Issuer and another subsidiary

3.11 Copies of any cash pooling agreements or arrangements
3.12 Any agreements creating an obligation by the Issuer or any of its material direct or indirect subsidiaries to provide funds or assets to, or otherwise make any investments in or guarantees for, any other party, whether by capital contribution, loan or otherwise

3.13 A list of any off-balance sheet liabilities not appearing in the most recent financial statements (including notes thereto) 

3.14 A description of historical working capital and capital expenditures and planned capital expenditures for the next five years

4. Other Material Agreements

4.1 Agreements accounting for 10% or more of the Issuer’s or any subsidiary’s revenues in any business segment

4.2 List of material distributors and agents and volume of distributions made from each listed distributor or agent in the last two years, and copies of any contracts with such persons and material correspondence relating to such contracts

4.3 List of material customers giving annual amounts purchased during the last two years, and copies of contracts, if any, with such persons and material correspondence relating to such contracts

4.4 List of material suppliers and volume of purchasers made from each listed source in the last two years, and copies of any contracts with such persons and material correspondence relating to such contracts.  
4.5 Information on any potential supply or inventory problems
4.6 Form agreements, if any, covering a material portion of the Issuer’s revenues, including standard or sample agreements with sales/distribution agents

4.7 Material credit arrangements with suppliers and customers
4.8 Material supply, requirements or service agreements

4.9 Agreements relating to (consummated or proposed) material acquisitions or dispositions (including spin-offs), restructurings or reorganizations

4.10 A list of each contract or agreement under which consents or approvals will be required in order to consummate the proposed offering or which will be subject to modification or acceleration as a result of the proposed offering
4.11 Agreements relating to the purchase or sale by the Issuer or any significant subsidiary of securities (equity or debt) of an unrelated party
4.12 All management contracts and joint venture, partnership and cooperation agreements 

4.13 Agreements limiting the ability of the Issuer or its subsidiaries to compete in any business with any person or in any particular area

4.14 Agreements not entered into in the ordinary course of business

4.15 Agreements, including, all documents relating to indemnification, between or among the Issuer, its subsidiaries, affiliated entities, and/or any related parties

4.16 All secrecy, confidentiality and nondisclosure agreements of the Issuer or any significant subsidiary
4.17 Sample of product warranties and guarantees, and after-sales service agreements 

4.18 Information regarding material customer complaints during the last two years
4.19 All other agreements between or among any of the Issuer and its subsidiaries

4.20 Any other material agreements or arrangements
5. Accounting Matters

5.1 A list of the auditors of the Issuer and each significant subsidiary

5.2 Historical financial reports (if any) and audited financial statements for the Issuer and each significant subsidiary (non-consolidated and consolidated, if available).  If audited financial statements are unavailable for any period, please supply unaudited financial statements, to the extent available.  

5.3 Auditors’ annual management letters and management responses thereto

5.4 Any other management replies or representation letters to its accountants (including but not limited to any correspondence with independent auditors relating to disagreements with auditors regarding the application of accounting principles)

5.5 Communications, if any, by the auditors with the Issuer concerning internal control structure or accounting 

5.6 Information relating to any significant recent pending or proposed changes in accounting policies, methodologies or procedures of or affecting the Issuer and each significant subsidiary

5.7 A description of the Issuer’s internal audit system, including the Issuer’s person responsible for performing internal audit and the scope of their responsibility, as well as copies of any internal audit reports prepared for the Board of Directors or management

5.8 Current business plans and budgets for the Issuer and each significant subsidiary and business plans and budgets for the Issuer and each significant subsidiary for any future periods, if available

5.9 Recent forward looking budgets for the Issuer and each significant subsidiary for [current year] and [next year] and any reports or papers relating to any long-term budget, capital development, restructuring program or strategic plan of the Issuer and each significant subsidiary
5.10 Any recent financial projections for the Issuer and each significant subsidiary

5.11 Monthly internal income statements for the period from the latest interim financial statement until the end of the most recent month

5.12 Description of current audit issues, including but not limited to provisions of any non-audit services by auditors and any restatements of financial statements during the period requested

5.13 Any pro forma or non-GAAP/non-IFRS financial information released to the public
6. Affiliate, Employee, Officer and Director Matters

6.1 The current list, including a brief biography and description of current duties, of all members of the Board of Directors and sub-committees thereof and other principal executive officers of the Issuer including the President, Senior Vice Presidents, Chief Financial Officer, and Principal Accounting Officer.  The list should detail their respective equity ownership, if any, in the Issuer and each significant subsidiary.  A list of all Board committees, the audit committee, their members and how often they meet, their scope of responsibility and copies of each of their charters or other governing documents.

6.2 Employment, “change in control,” severance, retirement, retention or consulting agreements or arrangements with directors or executive officers of the Issuer 

6.3 Agreements relating to any transaction or series of transactions or any other business relationship between an affiliate, equity holder, director or executive officer of the Issuer (or any such person’s family members) and the Issuer and its subsidiaries, including guarantees or asset transfers

6.4 Summary of any outstanding loans to affiliates, equity holders, directors or executive officers of the Issuer 

6.5 Information as to outstanding employee stock options, stock appreciation rights, restricted stock and other forms of equity-based compensation, including copies of plans, forms of award documents, grant history for directors or executive officers of the Issuer or any disclosure provided to participants 

6.6 Any other employee compensation, retirement, pension or benefit or similar plans, identifying those in which any director or executive officer of the Issuer participates (other than group life, medical and relocation plans available to all employees on the same basis) plus material information relating to the funding of such plans
6.7 Description of potential material liabilities under any pension plans and actuarial reports for such pension plans

6.8 List of principal employees showing all actuarial data, including name, age, starting date, responsibilities, compensation and prior service/experience

6.9 Organization chart of the Issuer indicating functions and reporting responsibilities
6.10 Any union or collective bargaining agreements 

6.11 List of any labour or employment-related disputes, grievances, arbitrations and litigation (e.g., labour strikes, slowdowns or stoppages; charges or complaints of unfair labour practices; etc.)

6.12 Personnel manuals and policies. Policies regarding vacation, severance, disability benefits, supplemental unemployment benefits, pre- and post-retirement health and medical benefits, transfer and other material personnel matters

6.13 A description of any departures within the last year of any directors, officers, or key employees, and the reason for such departure 

6.14 To the extent not produced in response to the requests above, all material employment, consulting, retention, agency, non-compete and similar agreements 

6.15 Details of any proposed redundancy programs 

7. Assets

7.1 List of real property owned by the Issuer and its subsidiaries, together with (a) location and brief description, (b) description of all liens, hypothecs or other encumbrances on title, (c) appraisal reports and (d) land use certificates and building ownership certificates, if any

7.2 List of real property leased by the Issuer and its subsidiaries, together with (a) location and brief description, (b) lease agreements and (c) if available, a summary of date, term and termination rights, assignability, renewal rights and annual rental payments

7.3 List of material personal property owned by the Issuer and its subsidiaries, together with documents evidencing any security interests or other encumbrances thereon
7.4 List of material personal property leased (including pursuant to finance leases) by the Issuer and its subsidiaries, together with location and brief description, lease agreements and if available, a summary of date, term and termination rights, assignability, renewal rights and annual rental payments
7.5 Material contracts for the purchase of real estate held by the Issuer or any subsidiary
7.6 Descriptions of any known adverse claims to title held by the Issuer or any subsidiary
7.7 List of all intellectual property owned, used or licensed (and any pending applications therefore).  Copies of all patents, patent applications, trademark registrations, trademark applications, registered Internet domain names, registered designs, copyrights and invention disclosures.  Copies of all license and sub-license agreements, know-how agreements, use of confidential and proprietary information agreements, patent and trademark assignments and security agreements in which the security interest includes rights in or to any intellectual property
7.8 Correspondence or reports regarding actual or threatened claims or potential claims of infringement by the Issuer or its subsidiaries or their customers of, or any other disputes or controversies with respect to, the intellectual property rights of others

7.9 A list of third parties that the Issuer and subsidiaries have either charged with infringement of its intellectual property rights or that the Issuer and subsidiaries believe may possibly be infringing its rights, including an identification of the subject matter and any correspondence with such parties
7.10 Procedures in place to ensure compliance with the data protection legislation, including keeping personal data up to date, removal or correction of data, security procedures, information given to data subjects about the uses of their data and privacy policies
7.11 Any other confidentiality, non-disclosure, non-competition, work-for-hire and invention and copyright assignment agreements to which the Issuer, its employees or consultants are parties

8. Insurance

8.1 Descriptive list of all material insurance arrangements (including property damage, third-party liability, director and officer and key employee insurance) setting forth insurer, nature of risks covered, insured amounts and deductibles

8.2 Summary of claims experience under insurance policies, including pending claims
8.3 All correspondence relating to cancellation or non-renewal of any material insurance policy

9. Proceedings and Litigation

9.1 List of pending or threatened litigation, disputes, claims, administrative actions (including governmental investigations or inquiries), arbitration or other similar matters including non-judicial dispute resolution procedures, identifying the parties to such litigation (including in respect of directors and officers), the nature of the claim and the amount at dispute

9.2 Schedule of any disciplinary actions assessed or pending by any governmental authority

9.3 Description of any material litigation, disputes or claims (either pending, threatened or contemplated)

9.4 Material consent decrees, judgments, other decrees or orders, settlement agreements or similar matters (including those where directors or officers are parties and including those requiring or prohibiting any future activities)
9.5 Opinions or other assessments of the Issuer’s attorneys as to any pending or threatened litigation 

9.6 Description of any litigation involving an executive officer or director concerning bankruptcy, crimes, violations of securities or commodity laws or business practices

10. Environmental Matters

10.1 Environmental surveys or reports prepared by consultants on behalf of the Issuer or any significant subsidiary

10.2 All environmental assessments, audits, investigations, or evaluations or compliance issues concerning any aspect of the operations of the business, including in respect of acquired operations
10.3 All employee policies and procedures relating to environmental, operational and compliance matters

10.4 A schedule of the estimated capital expenditures for environmental control facilities for the remainder of the current fiscal year and for the next two succeeding fiscal years for the Issuer and each significant subsidiary

10.5 A schedule of any other costs, losses or expenses that the Issuer and each significant subsidiary expects to incur in connection with compliance with environmental laws and regulations for the remainder of the current fiscal year and for the next two succeeding fiscal years

10.6 A schedule of reserves established by the Issuer and each significant subsidiary for loss contingencies in connection with remediation or other environmental matters

10.7 All consents, licenses and permits relating to environmental matters including waste disposal licenses, trade effluent consents, noise emission consents, air emission consents, and water discharge consents 

10.8 List of all dangerous or harmful substances stored, treated, handled, disposed of or transported, including asbestos and PCB

10.9 Details of waste disposal arrangements, including material contracts with disposal companies and sample consignment notes 

10.10 A schedule of any other claims or proceedings (current, pending, potential or appealed) against, or investigations of, the Issuer or any significant subsidiary by any governmental agency or any other person, including criminal prosecutions and insurance claims. relating to the release or discharge of any material into the environment or in connection with environmental protection (including liabilities under contract, e.g. environmental indemnities or warranties or covenants in leases or health and safety issues)
10.11 Internal reports to the directors on environmental, health and safety or any other regulatory matters, claims and liabilities
10.12 Information on the history, operations and potential environmental concerns at current and former facilities, sites or properties, including plot plans and process diagrams

10.13 A summary of all environmental accruals, remediation and legal/consulting costs

11. Tax Matters

11.1 List of all major items of taxation that each of the Issuer and its subsidiaries is subject to and describe the applicable tax rates for the Issuer and its subsidiaries and the statutory basis for such rates

11.2 All tax returns of the Issuer (including all attachments, schedules, etc.)

11.3 Tax sharing or indemnity agreements binding the Issuer or any of its subsidiaries

11.4 Description of all tax audits of the Issuer and copies of all materials relating thereto (including any notices from tax authorities with respect to such audits) and any preliminary findings or matters under appeal

11.5 Information regarding the Issuer’s reporting and reserving practices 

12. Analysts’ Reports/Industry Studies

12.1 Recent reports by stock analysts, investment bankers, engineers, management consultants, accountants, rating agencies or others on the Issuer, its competitors or its industry

12.2 Any correspondence with rating agencies, including copies of all submissions (draft or otherwise)
12.3 Industry studies by independent consultants 

12.4 Industry or trade publications indicating or suggesting market share, general conditions of the Issuer’s industry and the Issuer’s position within its industry, or that of any significant subsidiary to the extent the Issuer operates in multiple segments
12.5 Presentations to security analysts, industry consultants and rating agencies
13. Competition

13.1 Please confirm that the Issuer or any significant subsidiary has not entered into any agreement of arrangement (nor is subject to any judgment or ruling) which restricts its ability to compete anywhere in the world, whether in respect of its existing products, brands and services or any other products, brands or services.  If any restrictive agreements have been entered into please provide a list with short summary details.

13.2 A list of primary competitors of the Issuer or any significant subsidiary in each aspect of its business

13.3 Details or copies of any agreement or arrangements with one or more of the competitors listed above (whether or not written or not intended to be legally enforceable)

13.4 Details of any enquiry, complaint, investigation or proceeding in relation to any infringement or alleged infringement of national competition legislation or Article 81 or Article 82 EC Treaty or any other legislation under the Treaty relating to competition law by the Issuer or significant subsidiary, if applicable
14. Other

14.1 Any marketing brochures, studies, documents, reports or memoranda prepared for or by the Issuer that were material to the decision by the Issuer to enter a material new business segment

14.2 Any communications to the directors with respect to foreign payments or compliance with the Foreign Corrupt Practices Act

14.3 Reports and correspondence relating to compliance with money laundering rules and regulations

14.4 Backup for numerical data to be included in the offering memorandum not derived from financial statements (to be provided at a later date once the numerical data to be included in the offering memorandum is identified)

14.5 Any policy on document retention

14.6 The Issuer’s projections for future periods including assumptions and description methodology 

14.7 Any other documents that, in the Issuer’s judgment, are significant with respect to the business, financial condition, results of operations or prospects of the Issuer and its subsidiaries and which may be material

* * * * *

[Initial Purchasers’ law firm]



For the avoidance of doubt, this standard form is in a non-binding, recommended form.  Individual parties are free to depart from the terms of this form and should always satisfy themselves of the taxation, regulatory and accounting implications of its use.








The European High Yield Association (“EHYA”) consents to the use, reproduction and transmission of this document by members of the EHYA for the preparation and documentation of agreements relating to offerings or potential offerings in high yield debt securities.  Re-printing, copying or re-distributing any EHYA document to or for the benefit of a firm, individual or person who is not an EHYA member without the prior written permission of the EHYA is prohibited, except in cases where the document is to facilitate a transaction with such third party by an EHYA member.





© European High Yield Association.  All rights reserved.








� 	Note: If applicable, Guarantor(s) should be included where relevant throughout this list.






