21 July 2011
Ms Claire Bury
European Commission
Directorate – General Internal Market & Services
B‐1049 Brussels
Belgium

EU Commission Green Paper: The EU Corporate
Governance Framework
Dear Ms Bury
On behalf of our members, AFME welcomes the opportunity to comment on
the issues and suggestions described in the referenced Green paper issued by
the European Commission. Our answers to the specific questions in the Green
paper are attached hereto.
We would like also to offer some general comments for your consideration.
Since the crisis, most of the discussions concerning corporate governance
have centred on financial institutions including the Commission’s previous
Green Paper. These discussions and consultations have been voluminous and
very detailed. This is as it should be, but we note that there has been less
focus on the corporate governance of other types of companies across the EU.
In the UK, the FRC has re‐visited the Combined Code, reissued it as the UK
Code of Corporate Governance and amended it after public consultation.
However, if such efforts have been made in other Member States, the Green
paper does not include any discussion of findings of perceived market
failures. Thus, it is very difficult for our members to endorse suggestions to
address theoretical concerns. Our view is that laws and regulations should
address material market failures which have occurred or which are likely to
occur.
We also consider that it is important to carefully consider the ramifications of
setting legislation at the EU level as opposed to the Member State level. In our
members’ view it is problematic to establish EU measures in an area where
there are extensive and intricate differences in law or practice among
Member States unless there is compelling evidence of a need to do so in
furtherance of a single market. With respect to some of the issues covered in
the Green Paper, it is not clear that such an imperative need has been
established e.g. separating the CEO/Chair roles, limiting the number of
directorships held by a person, use of employee stock purchase plans. In
these cases, Member States appear optimally placed to establish the best
rules and norms.
Finally, our members consider that in most cases any corporate governance
code should be on a comply or explain basis which allows the necessary
flexibility a board requires to fulfill its duty to oversee an organisation which
otherwise would be challenged by a more prescriptive approach. At the same
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time, such codes would be most usefully placed in the context of law and
practice in each Member State and not at the EU level.
In closing, we thank you for your consideration of our members’ views, and
we look forward to your feedback on this consultation. If it would be useful to
you, we would be very happy to discuss our views and your questions and
comments with you at your convenience.
Very truly yours

William J Ferrari
Managing Director
AFME (the Association for Financial Markets in Europe) promotes fair,
orderly, and efficient European wholesale capital markets and provides
leadership in advancing the interests of all market participants. AFME
represents a broad array of European and global participants in the
wholesale financial markets. Its members comprise pan‐EU and global banks
as well as key regional banks, brokers, law firms, investors and other
financial market participants. AFME participates in a global alliance with the
Securities Industry and Financial Markets Association (SIFMA) in the US, and
the Asia Securities Industry and Financial Markets Association through the
GFMA (Global Financial Markets Association). AFME is listed on the EU
Register of Interest Representatives, registration number 65110063986‐76.
For more information please visit the AFME website, www.AFME.eu.

Green Paper
The EU Corporate Governance Framework
Q&A
(1)

Should EU corporate governance measures take into account the size of
listed companies? How? Should a differentiated and proportionate regime
for small and mediumsized listed companies be established? If so, are
there any appropriate definitions or thresholds? If so, please suggest ways
of adapting them for SMEs where appropriate when answering the
questions below.
In our members’ view, there is no established need for an EU
corporate governance code, given the existence of such codes in
Member States. Any EU corporate governance measures should be
in the form of high level principles which provide a useful
framework while allowing scope for boards to determine the most
effective corporate governance structure for the enterprise. As
well as recognising the needs of SMEs this should allow
consideration of product/service mix, geographic scope, strategy,
and other important factors affecting the governance of the
company. We strongly endorse the Green Paper’s indication that
EU corporate governance measures will not be “one size fits all”.
Boards should consider the EU governance measures and
determine whether and how to apply them.

(2)

Should any corporate governance measures be taken at EU level for
unlisted companies? Should the EU focus on promoting development and
application of voluntary codes for nonlisted companies?
In our members’ view, EU corporate governance measures should
not be extended to cover private companies. Each member state
has its own laws on the formation and nature of companies within
their jurisdiction . The Commission’s priority should be focused on
general principles for the governance of public companies. Private
companies will be able to alter their constitutional arrangements
to meet EU requirements for admission to trading, if and when a
decision is made to seek that status.

(3)

Should the EU seek to ensure that the functions and duties of the
chairperson of the board of directors and the chief executive officer are
clearly divided?
Our members do accept that in many cases dividing the roles of
Chairman from that of the CEO has worked well, particularly in
very large companies. However, there are also advantages to
combining the two functions, thereby consolidating the board
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process. Boards should determine the appropriateness of a
combined function.
(4)

Should recruitment policies be more specific about the profile of directors,
including the chairman, to ensure that they have the right skills and that
the board is suitably diverse? If so, how could that be best achieved and at
what level of governance, i.e. at national, EU or international level?
Our members agree that companies should adopt appropriate
selection policies for board members to ensure that the necessary
skills and experience for a well functioning board are achieved.
The balance of skills and expertise among the members of a board
is a matter of judgment for each board. In our members’ view, it is
advisable that the composition of boards be considered at the
national level rather than at the EU or international levels and that
any guidelines for board selection are not overly prescriptive

(5)

Should listed companies be required to disclose whether they have a
diversity policy and, if so, describe its objectives and main content and
regularly report on progress?
Diversity is one factor among others to be considered including
expertise and professional qualifications. A board must meet the
circumstances the company faces, and expertise may well be the
most important factor. Boards should disclose whether they have
a diversity policy as well as its objectives and main content. This
could be part of a more general selection policy, rather than a
separate diversity policy.
We do not believe it is appropriate to require a public report on
progress with respect to diversity. The nomination committee of
the board or the HR head should report to the board on progress
towards the board’s objectives relating to diversity.

(6)

Should listed companies be required to ensure a better gender balance on
boards? If so, how?
Our members do support gender diversity in the composition of
boards. However, they do not support a quota system for gender
diversity/balance or other forms of a numerical diversity
requirement. We do support measures to encourage boards to
consider women for board slots, bearing in mind that the most
important criterion is the expertise of the board member. Our
members also support companies putting greater emphasis on
developing a greater proportion of women in middle and senior
leadership/management positions which will in turn lead to a
greater number of women candidates for board membership.
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(7)

Do you believe there should be a measure at EU level limiting the number
of mandates a nonexecutive director may hold? If so, how should it be
formulated?
Our members do not support an EU measure limiting the number
of directorships a given board member should be allowed to hold.
In our view, this is a matter which should be considered by each
board which should include this element when discussing a time
commitment with each board member. We consider that there are
differences in time commitments required by individual boards
e.g. an individual may have more than one directorship within a
group of companies, each of which requires a lower time
commitment than directorships in unrelated companies.

(8)

Should listed companies be encouraged to conduct an external evaluation
regularly (e.g. every three years)? If so, how could this be done?
Our members do not consider that there is a need for an EU
measure to encourage external reviews of board performance.
While external reviews may be appropriate in some cases, it
should not be considered to be the optimal approach generally. In
our members’ view, boards have the responsibility of determining
the appropriate review process with the necessary level of
independent input. Ultimately it is for shareholders to consider
whether a board has functioned well.

(9)

Should disclosure of remuneration policy, the annual remuneration report
(a report on how the remuneration policy was implemented in the past
year) and individual remuneration of executive and nonexecutive
directors be mandatory?
We believe that a listed company should disclose its (executive
and nonexecutive) directors’ remuneration policy and produce an
annual remuneration report. It will be important, however, to
ensure that the level of detail required to be disclosed strikes the
right balance between public interest and commercial
confidentiality.
Notwithstanding Commission Recommendation 2004/913, given
the differing legal/regulatory requirements in Member States (and
third countries), we believe that mandating disclosure of the
remuneration of individual executive and nonexecutive directors
of listed companies is likely to be problematic at this time but
could, perhaps, be drafted as a “comply or explain” provision.

(10) Should it be mandatory to put the remuneration policy and the
remuneration report to a vote by shareholders?
In their 2002 report, the High Level Group of Company Law Experts
on a modern regulatory framework for company law in Europe
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concluded that: “We do not believe a shareholder vote on the
remuneration policy generally should be an EU requirement, as
the effects of such a vote can be different from Member State to
Member State. The important thing is that shareholders annually
have the opportunity to debate the policy with the board.”1 We
believe that this conclusion remains valid.
If a vote by shareholders is to be mandated for directors’
remuneration, then, particularly given the variable practice within
the EU and internationally, we believe that it should be a non
binding advisory vote (c.f. section 951 of the US DoddFrank Wall
Street Reform and Consumer Protection Act and section 439 of the
UK Companies Act 2006).
(11) Do you agree that the board should approve and take responsibility for
the company’s ‘risk appetite’ and report it meaningfully to shareholders?
Should these disclosure arrangements also include relevant key societal
risks?
We agree that the board should approve and take responsibility
for the company’s risk appetite and tolerance levels. Given the
diversity of board structures within the EU, it is important to
recognise the division between the roles of management and
oversight and to avoid the overburdening of the oversight function
with the daytoday management issues.
It would not be appropriate to establish a disclosure obligation
with respect to societal risks which will effectively be covered by
the company’s observance of applicable laws and regulations.
Fundamental legal responsibilities under corporate law should
not be blurred by corporate governance standards.
(12) Do you agree that the board should ensure that the company’s risk
management arrangements are effective and commensurate with the
company’s risk profile?
The responsibility for the daytoday supervision of a company’s
risk management and control system lies with senior
management. The responsibility for setting the frameworks for
effective risk management arrangements lies with the board.
(13) Please point to any existing EU legal rules which, in your view, may
contribute to inappropriate shorttermism among investors and suggest
how these rules could be changed to prevent such behaviour.
There is no consensus as to what behavior constitutes
“inappropriate shorttermism”. Investors must be free to
determine their own investment time frames, and investment
1

Chapter III: Corporate Governance, section 4.2 Remuneration of Directors
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managers are bound to carry out the mandates given by their
clientinvestors. The market abuse framework exists in order to
prevent and/or punish abusive practices, and it very appropriately
does not define short term trading as abusive per se.
(14) Are there measures to be taken, and if so, which ones, as regards the
incentive structures for and performance evaluation of asset managers
managing longterm institutional investors’ portfolios?
No measures need be taken. As a practical matter, institutional
investors have the power to require not only longterm investment
objectives but also to negotiate/influence the incentive packages
of the asset managers dealing with their portfolio. It is the case
that longterm investors have no objection to short term profits
per se and believe that good shortterm management (avoidance
of losses) is a good indicator of eventual long term success. From
the investors’ point of view, risk will be central to any investment
strategy as well as to potential return i.e. the risk/reward ratio.
(15) Should EU law promote more effective monitoring of asset managers by
institutional investors with regard to strategies, costs, trading and the
extent to which asset managers engage with the investee companies? If
so, how?
The Green Paper does not establish that there has been any
market failure in the context of transparency between investor
and asset manager or in the level/quality of scrutiny by the
institutional investor community. The potential costs of setting
new transparency requirements could add greatly to the costs of
asset management. We would urge against action based on
theoretical benefits alone due to the risk of unintended
consequences. We also are not convinced that an EU measure
would be appropriate since an asset manager’s competent
authority is arguably in an optimum position to ascertain the
quality/effectiveness of institutional investors.
(16) Should EU rules require a certain independence of the asset managers’
governing body, for example from its parent company, or are other
(legislative) measures needed to enhance disclosure and management of
conflicts of interest?
In the absence of any market failure due to the potential conflicts
cited, there is no need for legislative measures. We do agree that
asset managers have a duty to eliminate conflicts or manage them
effectively and this would seem to be a normal subject of
discussion and negotiation between the stakeholders as well as a
matter for oversight by the relevant competent authority.
(17) What would be the best way for the EU to facilitate shareholder co
operation?
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In our members’ view, there is no apparent need for an EU
measure to foster shareholder cooperation. This is an area where
Member States could potentially do more to clarify the limits of co
operation among shareholders in different contexts. This requires
a careful consideration of various local laws by the Member States,
perhaps with some coordination by EU supervisors. We note that
in the UK, the Takeover Panel and the FSA have taken steps to
clarify the limits of acceptable shareholder cooperation after
considering all relevant legislation. It is also worth noting that
shareholder cooperation does not stop at the borders of the EU.
(18) Should EU law require proxy advisors to be more transparent, e.g. about
their analytical methods, conflicts of interest and their policy for
managing them and/or whether they apply a code of conduct? If so, how
can this best be achieved?
We support reasonable measures to increase transparency
concerning the analytical methods, conflicts of interest, policies
and recommendations of a proxy advisor. A code of conduct would
be a positive step in the right direction, but in our members’ view
the competent authority in each member state is in a better
position to address these issues in the context of local law. We do
not consider that it would be practical to have a European code of
conduct for proxy advisors due to legal differences among the
Member States.
(19) Do you believe that other (legislative) measures are necessary, e.g.
restrictions on the ability of proxy advisors to provide consulting services
to investee companies?
Given measures to establish a high level of transparency for proxy
advisors, our members do not consider that other legislative
measures are necessary to regulate proxy advisors on an EU level.
(20) Do you see a need for a technical and/or legal European mechanism to
help issuers identify their shareholders in order to facilitate dialogue on
corporate governance issues? If so, do you believe this would also benefit
cooperation between investors? Please provide details (e.g. objective(s)
pursued, preferred instrument, frequency, level of detail and cost
allocation).
In our members’ view, no substantive evidence has been
articulated that an EU mechanism would be the most efficient
means to facilitate shareholders’ dialogue on corporate
governance issues. It is not clear that such would be cost effective
or otherwise practical.
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(21) Do you think that minority shareholders need additional rights to
represent their interests effectively in companies with controlling or
dominant shareholders?
In the absence of articulated and substantive evidence of a market
failure to protect minority shareholders from dominant
shareholders, our members cannot conclude that additional rights
are needed. Our members are not aware of such evidence and thus
are not in a position to suggest what additional rights might be
fairly ascribed to minority shareholders. Whether existing
legislation in this area is effective should be reviewed and
enforced, before proposing new initiatives.
(22) Do you think that minority shareholders need more protection against
related party transactions? If so, what measures could be taken?
We do not believe that existing evidence demonstrates that
minority shareholders need more protection against related party
transactions.
(23) Are there measures to be taken, and is so, which ones, to promote at EU
level employee share ownership?
The use of employee stock benefit and stock purchase plans are
widely recognised in the EU. However, caution should be exercised
by companies and regulators alike that employees’ investment
portfolios are not subject to undue concentration risk.
(24) Do you agree that companies departing from the recommendations of
corporate governance codes should be required to provide detailed
explanations for such departures and describe the alternative solutions
adopted?
We consider that companies should be encouraged rather than
required to provide clear (not necessarily detailed) explanations
publicly for departures from corporate governance codes.
Adherence to a code should be an important concern for investors,
particularly for institutional investors, to discuss with the board
and executive management of an investee company. Also, a
company must be allowed to protect its proprietary competitive
position and to avoid detriment to its shareholders through public
pronouncements. We are not in favour of classifying a corporate
governance statement as regulated information which would
introduce compulsion to the regime. This could lead to unintended
consequences e.g. companies taking a legalistic approach to
disclosure rather than a more informative approach.
(25) Do you agree that monitoring bodies should be authorised to check the
informative quality of the explanations in the corporate governance
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statements and require companies to complete the explanations where
necessary? If yes, what exactly should be their role?
We do agree that monitoring bodies should be empowered to
review the informative quality of the explanations in corporate
governance statements. We note that private monitoring bodies
are already assessing the quality of explanations in corporate
governance statements. However, we do not support the proposed
power to require companies to enhance such statements since it is
difficult to measure objectively “informative quality”. Rather,
companies should be privately encouraged to improve
informational quality where a need may be perceived. Of course,
listed companies are required by other transparency legislation to
promptly disclose information which a reasonable investor would
consider in making an investment decision.
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